
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



EDITORIAL COMMENT 451 

found that West Virginia was indebted to Virginia and that such in- 
debtedness should be paid; and the court was of the opinion 
that the nearest approach to justice that one can make is to adopt a ratio 
determined by the master's estimated valuation of the real and personal property 
of the two States on the date of the separation, June 20, 1863. A ratio de- 
termined by population or land area would throw a larger share on West 
Virginia, but the relative resources of the debtor populations are generally 
recognized, we think, as affording a proper measure. 

The court fixed the proportion of the debt which West Virginia should 
assume and pay at the sum of $7,182,507.46. The court was unwilling 
to award interest, but owing to the serious controversies in the record 
which rendered the matter difficult of determination, it recommended a 
conference between the States, stating that 

As this is no ordinary commercial suit, but, as we have said, a gitem-inter- 
national difference referred to this court in reliance upon the honor and con- 
stitutional obligations of the States concerned rather than upon ordinary 
remedies, we think it best at this stage to go no farther, but to wait the effect 
of a conference between the parties, which, whatever the outcome, must take 
place. If the cause should be pressed eontentiously to the end, it would be 
referred to a master to go over the figures that we have given provisionally and 
to make such calculations as might become necessary. But this case is one that 
calls for forbearance upon both sides. States have a temper superior to that 
of private litigants, and it is to be hoped that enough has been decided for 
patriotism, the fraternity of the Union, and mutual consideration to bring it to 
an end. 

For the decision in full see Judicial Decisions, infra, p. 523. 



A NEW GENERAL ARBITRATION TREATY WITH GREAT BRITAIN 

On various occasions President Taft has expressed himself in favor 
of concluding general arbitration treaties without reserve. Probably his 
most notable utterance on this subject is the following passage from a 
speech delivered at the meeting of the American Society for Judicial 
Settlement of International Disputes, December 17th last: 

If now we can negotiate and put through a positive agreement with some 
great nation to abide the adjudication of an international arbitral court in 
every issue which can not be settled by negotiation, no matter what it involves, 
whether honor, territory, or money, we shall have made a long step forward by 
demonstrating that it is possible for two nations at least to establish as between 
them the same system of due process of law that exists between individuals 
under a government. 
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The attitude of the President has given rise in many quarters to the 
expression of a hope that steps will be taken in the immediate future 
for the negotiation of general treaties of arbitration, more especially with 
Great Britain as there is a general feeling that no questions exist between 
these two countries which could not properly be arbitrated and that the 
negotiation of such a treaty with Great Britain would be not merely an 
impetus to the cause of arbitration in general, but would lead to the 
negotiation of similar treaties with other countries whereby the nations 
would pledge themselves to submit to the determination of an arbitral 
tribunal all international controversies which diplomacy had been unable 
to adjust. 

Arbitration, as it is well known, has been a shibboleth of American 
foreign policy, and modern arbitration is generally dated from Jay's 
treaty of 1794 between Great Britain and the United States, Articles 5, 
6 and 7 of which submitted outstanding difficulties of the two countries 
to arbitration. 

The question of a general treaty of arbitration between Great Britain 
and the United States assumed definite form and shape in the eighties, 
due to the initiative of the late Sir Kandal Cremer, who converted the 
British Parliament, of which he was a member, to his views, and who 
visited the United States on various occasions in order to forward the 
cause which he had at heart. 1 On January 11, 1897, the so-called Olney- 
Pauncefote treaty of arbitration 2 was signed at "Washington and was 
transmitted to the Senate by Mr. Cleveland, then President of the United 
States, with the following special message : 

1 transmit herewith a treaty for the arbitration of all matters in difference 
between the United States and Great Britain. 

The provisions of the treaty are the result of long and patient deliberation 
and represent concessions made by each party for the sake of agreement upon 
the general scheme. 

Though the result reached may not meet the views of the advocates of im- 
mediate, unlimited, and irrevocable arbitration of all international controversies, 
it is, nevertheless, confidently believed that the treaty can not fail to be every- 
where recognized as making a long step in the right direction, and as embodying 
a practical working plan by which disputes between the two countries will reach 
a peaceful adjustment as matter of course and in ordinary routine. 

In the initiation of such an important movement it must be expected that 
some of its features will assume a tentative character looking to a further 
advance, and yet it is apparent that the treaty which has been formulated not 

i See Evans' Life of Sir Randal Cremer, pp. 123-133, 150-168. 

2 Printed in Supp:lement to this Jotjbwal, p. 88. 
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only makes war between the parties to it a remote possibility, but precludes 
those fears and rumors of war which of themselves too often assume the propor- 
tions of national disaster. 

It is eminently fitting as well as fortunate that the attempts to accomplish 
results so beneficent should be initiated by kindred peoples, speaking the same 
tongue and joined together by all the ties of common traditions, common institu- 
tions, and common aspirations. The experiment of substituting civilized methods 
for brute force as the means of settling international questions of right will 
thus be tried under the happiest auspices. Its success ought not to be doubtful, 
and the fact that its ultimate ensuing benefits are not likely to be limited to the 
two countries immediately concerned should cause it to be promoted all the 
more eagerly. The examples set and the lesson furnished by the successful 
operation of this treaty are sure to be felt and taken to heart sooner or later 
by other nations, and will thus mark the beginning of a new epoch in civilization. 

Profoundly impressed as I am, therefore, by the promise of transcendent good 
which this treaty affords, I do not hesitate to accompany its transmission with 
an expression of my earnest hope that it may commend itself to the favorable 
consideration of the Senate.s 

By the terms of this treaty, Great Britain and the United States 
agreed to submit to arbitration " in accordance with the provisions and 
subject to the limitations of this treaty, all questions in difference be- 
tween them which they may fail to adjust by diplomatic negotiation." 
The treaty then takes up the various differences to be submitted and 
constitutes the tribunals for their determination; thus, pecuniary claims 
not exceeding one hundred thousand pounds in amount " and which do 
not involve the determination of territorial claims," were to be decided 
by a tribunal consisting of two jurists of repute, one of whom was to be 
appointed by each of the contracting parties. The two arbitrators were 
to select an umpire, and the award of a majority of such tribunal was 
to be final (Article III). All pecuniary claims or groups of pecuniary 
claims exceeding one hundred thousand pounds in amount, and all other 
matters in difference, exclusive of territorial claims, were to be decided 
by an arbitral tribunal to consist of five members; provided, however, 
that such claims should be submitted in the first instance to the tribunal 
of three arbitrators provided for the settlement of claims not exceeding 
one hundred thousand pounds. Should the decision of this tribunal be 
unanimous, the award was to be final. Should, however, the award not 
be unanimous, a tribunal of five, none of whom had passed on the ques- 
tions, was to be constituted for their final determination. In other 
words, the smaller and less important differences between Great Britain 

s Richardson's Messages and Papers of the Presidents, Vol. IX, p. 746. 
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and the United States were to be passed upon by a small tribunal ; larger 
and more important cases were likewise to be submitted to this tribunal, 
with a right of appeal, in case the tribunal was not unanimous, to a 
tribunal of five, and the award of a majority of the tribunal of five was to 
be a conclusive and final determination of the controversy submitted 
(Articles 5, 6). 

Territorial claims were considered as a class apart and were to be 
submitted to a tribunal composed of six members, three of whom were 
to be judges of the Supreme Court of the United States or circuit judges 
and the other three were to be judges of the British Supreme Court of 
Judicature or members of the Judicial Committee of the Privy Council, 
and the award of a majority of not less than five to one was to be final. 
In case the award was made by less than the prescribed majority, it was 
nevertheless to be final unless protested as erroneous within three months 
by either of the contracting parties. A very interesting and important 
clause of the treaty provided that if the award were made by less than 
the prescribed majority and protested, or if the members of the tribunal 
were equally divided, neither party should resort " to hostile measures 
of any description until the mediation of one or more friendly Powers 
has been invited by one or both of the high contracting parties." (Article 
VI.) 

The treaty was to be concluded for a period of five years, and for a 
further period of twelve months after either contracting party should 
have given notice of its desire to terminate it. 

Such are the general provisions of this treaty of arbitration, which, 
unfortunately, failed to secure the approval of the Senate. Two years 
later the First Hague Conference met and the cause of arbitration re- 
ceived a great impetus, for machinery was provided by which judges 
might be selected from a permanent panel, and arbitral procedure was 
drafted in a series of articles based upon practical experience. An 
attempt was made at the conference to negotiate a general treaty of 
arbitration, but it failed through the unyielding opposition of Germany. 

Article 19 of the Convention for the Peaceful Settlement of Inter- 
national Disputes provided that 

Independently of general or private treaties expressly stipulating recourse to 
arbitration as obligatory on the signatory Powers, these Powers reserve to them- 
selves the right of concluding, either before the ratification of the present act 
or later, new agreements, general or private, with a view to extending obligatory 
arbitration to all cases which they may consider it possible to submit to it. 
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It would seem that this article, which was all that was left of the 
attempt to conclude a general treaty of arbitration, was of no great 
importance, because the nations possessed the right, without expressly 
reserving it, to conclude any and all agreements concerning arbitration, 
as well as other matters which they might care to negotiate. It is a 
fact, however^ that this article, unimportant and insignificant as it 
appears, has been the starting point of the movement in favor of arbitra- 
tion treaties, and nation after nation has entered into general arbitration 
treaties in reliance upon it. 

The first treaty based upon it was between Great Britain and France, 
concluded October 14, 1903, and the formula then used has been very 
generally followed by the nations. The material part of it is as follows : 

Abticle I. Differences which may arise of a legal nature, or relating to the 
interpretation of treaties existing between the two contracting parties, and 
which it may not have been possible to settle by diplomacy, shall be referred to 
the Permanent Court of Arbitration, established at The Hague by the convention 
of the 29th July, 1899; provided, nevertheless, that they do not affect the vital 
interests, the independence, or the honor of the two contracting States, and do 
not concern the interests of third parties. 

Aeticle II. In each individual case the high contracting parties, before appeal- 
ing to the Permanent Court of Arbitration, shall conclude a special agreement 
defining clearly the matter in dispute, the scope of the powers of the arbitrators, 
and the periods to be fixed for the formation of the arbitral tribunal and the 
several stages of the procedure.* 

As a partisan of arbitration, the United States was desirous of con- 
cluding such treaties with various nations, and Secretary Hay, on October 
20, 1904, directed the American diplomatic officers 

to ascertain whether the government to which you are accredited, * * * is 
willing to conclude with the Government of the United States an arbitration 
treaty of like tenor to the arrangement concluded between France and Great 
Britain, on October 14, 1903. * * * Should the response to your inquiry be 
favorable, you will request the government to authorize its minister at Wash- 
ington to sign the treaty with such plenipotentiary on the part of the United 
States as the President may be pleased to empower for that purpose. 5 

In response to these inquiries, France, Switzerland, Germany, Portu- 
gal, Great Britain, Italy, Spain, Austria-Hungary, Mexico, Sweden and 
Norway, and Japan expressed their willingness to conclude arbitration 
treaties with the United States, and in the course of the year 1904 

* For. Rel., U. S., 1904, p. 9. 
o For. Rel., U. S., 1904, p. 8. 
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arbitration treaties were concluded with those countries and sent to the 
Senate for its advice and consent. The Senate was not unwilling to 
give its advice and consent to the ratification of the treaties which had 
been submitted to it, but substituted the word " treaty " for the word 
" agreement " in Article II, the effect of which was to require each special 
agreement to be submitted to the Senate and to be approved by it. The 
purpose of Secretary Hay was to conclude a general treaty which, when 
ratified, would bind the United States to formulate as a matter of course 
the special agreement, and it was hoped that the Senate would be willing 
to entrust the formulation of the special agreement to the Department 
of State. This the Senate refused to do by substituting the word treaty 
for agreement. President Eoosevelt and Secretary Hay were unwilling 
to accept the amendment or to propose it to the foreign governments. 

The difference between the amended treaty and the amended form is, 
it is submitted, not so important as the President and Secretary Hay 
believed it to be. The amended treaty would still be a treaty of arbitra- 
tion and pledge the good faith of the United States to arbitrate any 
case included within the treaty. The Department of State under the 
original treaty could have negotiated the special agreement, technically 
called the compromis, without consulting the Senate, for in the original 
form the President and the Secretary of State would have been author- 
ized to formulate the submission under the general treaty of arbitration 
by a simple exchange of notes. It is possible that much time and no 
little friction between the Department of State and the Senate would 
have been saved had this method been approved by the Senate; but, as 
the Senate regards itself as an integral part of the treaty-making power, 
and as it considers a special agreement binding the United States in 
effect if not in form as a treaty, it is easy to understand why it did not 
wish to delegate power vested in it by the Constitution to the Department 
of State. It is difficult to understand why a Secretary of State should 
be so tenacious of his prerogatives as to be unwilling to consult the 
Senate in the formulation of the submission, and considerations might 
easily present themselves in which the Secretary of State would be un- 
willing to assume the responsibility of judging by himself whether or 
not the submission properly fell within the treaty or whether or not the 
question at issue should be arbitrated. Mutual forbearance and a con- 
ciliatory attitude would have bridged the difference, but both sides stood 
upon their extreme rights and were unwilling to make concessions. Thus, 
for the second time, the attempt to negotiate a general treaty of arbitra- 
tion between the United States and G-reat Britain failed. 
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At the Second Hague Conference, held in 1907, the principle of 
obligatory arbitration was unanimously adopted, although the attempt to 
negotiate a general treaty of obligatory arbitration at the conference 
was defeated by the stubborn opposition of Germany. Secretary Boot 
had instructed the American delegation to the conference to agree to a 
general treaty of arbitration and to use their best efforts to secure the 
negotiation of such a treaty. Mindful of the insistence of the Senate to 
pass upon the special agreement, he instructed them that their 
signature should be accompanied by an explanation substantially as follows: 
In signing the general arbitration treaty the delegates of the United States 
desire to have it understood that the special agreements provided for in article 

of said treaty will be subject to submission to the Senate of the United 

States. 

Immediately upon the adjournment of the Second Hague Conference, 
Secretary Eoot sounded the nations favoring arbitration as to their 
willingness to conclude arbitration treaties with the United States, and 
in the course of his tenure of office he negotiated no less than twenty-four 
treaties of arbitration, among which was the treaty with Great Britain 
signed April 4, 1908, 8 and approved by the Senate April 22, 1908. It 
should be said that the entire series of arbitration treaties negotiated by 
Secretary Eoot was approved by the Senate. The reason for Mr. Eoot's 
success was perhaps due to the fact that a general desire for arbitration 
treaties existed, but probably more to the fact that the special agreement 
in each case was to be made " by the President of the United States, by 
and with the advice and consent of the Senate thereof." 

These treaties, of which the treaty between Great Britain and the 
United States may be taken as the model, except from arbitration ques- 
tions affecting the vital interests, the independence or the honor of the 
two contracting States, although such exception does not mean that the 
States may not, if they choose, submit such questions to arbitration by 
special treaty. It means merely that the duty to arbitrate this category 
of questions is not created by the treaty. 

The partisans of arbitration are anxious to bind nations to submit all 
controversies between them, whether they concern vital interests or honor, 
so that a resort to arms for the settlement of international difficulties 
may be precluded. As the relations between Great Britain and the 
United States are fortunately most friendly, and as they are in fact two 
nations but one people, it seems peculiarly appropriate that a treaty of 

sprinted in Supplement, Vol. 2, page 298 (1908). 
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arbitration should be concluded between the two countries without 
reserves of any kind. 

It has been proposed to revive the Olney-Pauncefote treaty of 1897, 
which was unfortunately defeated by political passion and prejudice, but 
the acceptance of the Olney-Pauncefote treaty would be as unfortunate 
now as was its rejection in 1897, because the treaty contemplated the 
settlement of differences between the two countries by a mixed commis- 
sion, whereas since the institution of the Hague conferences disputes be- 
tween nations are to be determined by an international tribunal. The 
Olney-Pauncefote treaty would, therefore, be a step backward, and it is 
to be hoped that its ratification is not seriously contemplated. Inter- 
nationalism is the hope of the future; we wish to create international 
institutions at The Hague to which all nations shall be parties, not to 
create mixed commissions for any two nations. 

"While, therefore, the proposition to conclude a general treaty of arbi- 
tration between Great Britain and the United States without reserves 
of honor and vital interests is welcome and its realization would mark a 
new epoch in the history of arbitration, it is to be hoped that the formula 
in use since the Hague conferences will be adopted, eliminating there- 
from the reserves which apparently minimize the scope and the value of 
the general treaties now existing between nations. 

The sentiment for arbitration, strong, if not irresistible, in the United 
States, is fortunately not confined to our country. In a remarkable 
speech delivered in the House of Commons on March 13, 1910, Sir 
Edward Grey, speaking for the government and as Secretary of State 
for Foreign Affairs, said: 

Arbitration has been increasing. I should perhaps have thought it unprofit- 
able to mention arbitration had it not been for the fact that twice within the 
last twelve months the President of the United States has sketched out a step 
in advance more momentous than any one thing that any statesman in his 
position has ventured to say before. His words are pregnant with very far- 
reaching consequences. 

Mr. Taft recently made the statement that he does not see personally any 
reason why matters of national honor should not be referred to a court of arbitra- 
tion. He has also expressed the opinion that if the United States could negotiate 
a positive agreement with some other nation to abide by the adjudication of an 
international arbitral court on every question that could not be settled by 
negotiation, not matter what they involve, a long step forward would be taken. 

These are bold and courageous words. We have no proposal before us, and 
unless public opinion rises to the height of discussing a proposal of that kind, 
it may not be carried out. But supposing two of the greatest nations of the 
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world were to make it clear to the whole world by such an agreement that in no 
circumstances were they going to war again, I venture to say that it would have 
a beneficent effect. * * * In entering into an agreement of that kind there 
would be risks, and you would have to be prepared for some sacrifice of national 
pride in such an agreement as that proposed by the United States. I should be 
delighted to receive such a proposal. I should consider it something so far- 
reaching in its consequences that it would require not only the signatures of 
both governments but the deliberately decided sanction of Parliament. That, I 
believe, would be obtained. 

The general adoption of such a system might leave some armies and navies 
still in existence, but they would remain not in rivalry, but as the world's police. 

In concluding his address, the enlightened statesman added : 
Nations are in bondage to army and navy expenditure. May the time soon 
come- when they shall realize that the law is a better remedy than force. 

The pronouncement of Sir Edward Grey was received with cheers. 
The leader of the opposition expressed approval and pledged his party 
to the support of such a treaty, and the daily press of all shades of opinion 
has voiced approval. It is, therefore, not unreasonable to suppose that 
a general treaty of arbitration without reserves, between Great Britain 
and the United States is likely to be concluded in the near future, and 
it may well be that before the present issue of the Journal appears such 
a treaty will be presented to the Parliament of Great Britain and the 
Congress of the United States. "Peace hath her victories no less re- 
nowned than war." 



GDSTAV MOYNIER, 1829-1910. HENRI DUNANT, 1828-1910 

To the former is due the imperishable renown of having conceived and 
propagated the idea of creating in all countries and maintaining per- 
manent associations of volunteers with the object of supplying the insuffi- 
ciency of sanitary means for ameliorating the unfortunate condition of 
the wounded of armies in campaign. To the latter equal credit and 
renown must be awarded for taking up the proposals of M. Dunant and 
of elaborating the rules and regulations that would give practical effect 
to the proposals of his colleague.- The one proposed the means that might 
be adopted ; the other devised the machinery for applying those means to 
the desired end, followed those measures step by step in their evolution 
and saw them adopted and made effective by all civilized people. 

M. Dunant was keenly appreciative of the fact that the medical and 



